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I. DISCOVERY STRATEGY 

A. Establishing A Theory of the Case.  Regardless of 
whether a party's goal is to obtain a quick settlement or a 
jury verdict, it is essential that one or more theories of 
the case be developed as early as possible.  Presumably, the 
parties' respective theories will determine both the form 
and substance of discovery requests and responses as the 
case progresses.  While theories may change as the case 
moves forward, parties should seek to establish their 
theories through their own investigations before discovery 
commences. 

B. Discovery Goals. 
1. Trial.  Discovery should be formulated and 

responded to with the assumption that any given case may be 
tried before a jury.  At a minimum, both sides should use 
discovery to determine (a) what witnesses the other side 
intends to call, (b) what documents the other side intends 
to rely on, (c) the other sides' theory of the case, and (d) 
what evidence and arguments are likely to surface at trial. 

2. Summary Judgment.  In employment litigation, 
defendants may be able to obtain summary 
adjudication/judgment on a variety of issues (e.g., at will 
status of the plaintiff, whether timely exhaustion of 
administrative remedies has occurred, whether a statute or 
constitutional provision has been violated in a public 
policy case, whether harassment is sufficiently severe and 
pervasive).  Often, a successful motion is based on the 
plaintiff's discovery responses. 

3. Settlement.  Since many, if not most, cases 
ultimately settle, parties should decide what discovery to 
take and, perhaps more significantly, when to take it in 
order to make a more fully informed decision on settlement. 
  



C. Timing of Discovery.  Although statutes establish 
certain minimum timing requirements (e.g., hold on discovery 
at commencement of case, amount of time for serving 
responses, cut off of discovery before trial), parties 
should carefully consider when and what forms of discovery 
to conduct in order to prepare for subsequent discovery, 
hearings, motions, etc.  Also, a well thought out discovery 
plan is often more cost effective. 

D. Overview of Types of Discovery Most Often Used in 
Employment Litigation. 

1. Requests For Production of Documents.  (CCP § 
2031; FRCP 34)  Initial requests should be served early in a 
case, either before depositions or in connection with the 
deposition of the plaintiff.  (CCP § 2025(h))  Follow up 
requests should be formulated either as the case progresses 
or shortly before the discovery cut off date. 

2. Interrogatories.  (CCP § 2030; FRCP 33)  
Because responses to Interrogatories are usually prepared 
with the assistance of counsel, they often are used most 
effectively in pinning down dates, documents and other basic 
facts.  Form interrogatories, though not specifically 
tailored to employment litigation, may also be of some value 
-- particularly given the ease of propounding them. 

3. Requests for Admissions.  (CCP § 2033; FRCP 
36)  Like interrogatories, their most common use in 
employment litigation is to narrow the issues and pin down 
basic facts. 

4. Depositions.  (CCP § 2025; FRCP 26)  
Depositions are almost always the key discovery component in 
employment litigation.  See detailed discussion below. 

5. Physical or Mutual Examinations of Plaintiff. 
 (CCP § 2032(a); FRCP 35)  Such examinations are permissible 
when the Plaintiff has put his/her physical/mental condition 
in issue.  They often are of greatest value in cases 
involving claims of substantial emotional distress, 
including cases where the Plaintiff contends he/she has been 
unable to mitigate damages due to emotional distress. 

6. Subpoenas to Third Parties.  (CCP §§ 1985.3, 
2020; FRCP 45)  Often useful in obtaining information from 
treating physicians and former and current employees.  Such 
information may be essential to supporting an "after-
acquired evidence" defense. 
II. DEPOSITIONS 

A. Timing Strategy.  Because both State and Federal 
law (CCP § 2025(t); FRCP 30(a)(2)(B)) permit an individual 
to be deposed only once unless for good cause the court 
permits a second deposition, a party should complete most or 
all of its factual investigation before deposing key 



witnesses.  Defendants generally should take an early 
deposition of the Plaintiff in order to determine what 
additional discovery is needed and whether there is a 
possibility of summary judgment.  Plaintiffs generally 
should try to pin down the Defendant's key decisionmaker 
early for similar reasons. 

B. Who Should Attend.  The Plaintiff should attend as 
many key depositions as possible -- both to assist his/her 
counsel and to better understand the case when settlement 
discussions are undertaken.  Defendants are advised to have 
a representative present for the same reasons.  Some defense 
counsel believe that the presence at the deposition of the 
Plaintiff's former supervisor may limit possible 
exaggeration of testimony. 

C. Videotaping.  Videotaping of depositions is 
permitted.  (CCP § 2025l; FRCP 30(b))  Videotaping, which 
may increase the cost of the deposition by 20% to 30%, often 
is effective in discouraging improper and disruptive tactics 
by counsel.  It also can be highly effective at trial when 
used for impeachment purposes or is shown when a witness is 
"unavailable".  Videotaping may also be of value if counsel 
utilizes a mock jury prior to trial. 

D. Depositions v. Interviewing Witnesses.  Parties 
should consider witness interviews rather than formal 
depositions in certain circumstances.  If a party believes a 
witness will be available at trial and will testify 
consistently with his/her pre-trial interview, a deposition 
may be unnecessary.  Not taking the deposition may reduce 
expenses and prevent the other side from fully preparing for 
a trial witness.  On the other hand, a party may not want to 
take the risk of the witness not showing up for trial and/or 
changing his/her story at the last minute.  Plaintiff's 
counsel, in particular, must be careful to avoid ex parte 
contact with currently employed officers and agents who are 
part of a Company's "control group."  Continental Insur. Co. 
v. Superior Court, 32 Cal. App. 4th 94, 117 (1995); Cal. 
Rule of Prof. Conduct 2-100; 

E. Witness Preparation.  Do not allow a witness to go 
into a deposition unprepared.  Important witnesses should be 
familiar with key documents, important dates and case 
theories.  Rehearsing various aspects of the deposition 
often puts the witness more at ease at the deposition.  
Counsel should consider issues of privilege when meeting 
with non-party witnesses and when preparing multiple 
witnesses jointly. 

F. Taking the Deposition. 
1. Ask the "why" questions. 
2. Cover key documents. 



3. Always plan where the particular witness fits 
in at trial. 

4. Set the tone. 
5. Ask specific questions designed for possible 

summary judgment motions. 
6. Discover other possible witnesses and 

documents. 
7. Consider asking about previous written 

discovery responses. 
8. Do not forget to conduct discovery on 

affirmative defenses. 
III. MOTIONS FOR SUMMARY JUDGMENT 

A. Timing. 
1. Motions must be heard at least 30 days 

before trial in state court. (CCP § 437c(a)).  
Since motions require at least a 28-day notice 
period, a party must plan its potential filing 
well in advance. 

2. Motions filed early in the case run the risk 
of the other side being given the opportunity to 
conduct discovery in order to respond to the motion. 
(CCP § 437c(h); FRCP 56(f) 

3. Motions filed late in the case -- 
particularly in busy courts where motion dates must be 
reserved in advance -- run the risk of not being 
decided before trial preparation becomes necessary. 

4. Consider coordinating the filing of a summary 
judgment motion with the setting of a mandatory 
settlement conference or mediation. 
B. Motion for Summary Adjudication. 

1. May be used to challenge one or more causes 
of action or "a separate and distinct wrongful act even 
though combined with other wrongful acts alleged in the 
same cause of action."  Lilienthal & Fowler v. Superior 
Court, 12 Cal. app. 4th 1848 (1993). 

2. Although no statute precludes multiple 
summary adjudication motions, some courts may not be 
amenable to giving thoughtful consideration to 
subsequent motions given the time demands placed on the 
court. 
C. Cost/Benefit Analysis.  Summary judgments often 

are among the most expensive motions in a case.  Any party 
considering such a motion should balance the cost against 
the likelihood of success and other factors such as (1) 
possibly educating the trial judge about the case, (2) 
better positioning the case for settlement, and (3) using 
the motion to learn more about the opponents' case. 

D. Content/Length. 



1. Because of the strict standard applied to 
such motions ("no triable issues of material fact"), a 
moving party should consider basing its motion as much 
as possible on the opposing party's discovery 
admissions. 

2. Only competent, admissible evidence may be 
submitted in support of the motion.  (CCP § 437c(d)).  
All documents most be authenticated. 

3. Read and follow the Local Court Rules. 
4. Even though state law allows 20 pages of 

points and authorities (Cal. Rule of Court 313(d)), a 
shorter motion may be more effective given the limited 
amount of time a court may have to read and consider 
the motion. 

5. In drafting your motion, assume that the 
other side will oppose it with "the kitchen sink."  
Anticipate the evidence that will be submitted against 
you and how the court should deal with it. 

6. File a reply that focuses the issues for the 
court. 

7. File objections to inadmissible evidence; 
consider limiting the objections to only the evidence 
that is most likely to affect the motion. 
E. Separate Statement of Undisputed Material Facts.  

--  A separate statement is required under CCP § 437 c(b).  
Avoid including unnecessary, non-material facts which may be 
controverted and lead to denial of the motion. 

F. Most Common Summary Judgment Motions in Employment 
Litigation. 

1. At-will employment 
2. Claims barred by statute of limitations 
3. No public policy implicated in wrongful 

termination action 
4. Reduction in Force justifying a layoff 
5. No individual liability for employer's 

supervisors 
6. Undisputed employee misconduct 
7. Legitimate business reasons 
8. Failure to exhaust administrative remedies 

G. Trial Considerations.  CCP § 437c provides that at 
trial "neither a party, nor a witness, nor the court, shall 
comment upon the grant or denial of a motion for summary 
adjudication to a jury." 
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