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ABSTRACT

On January 27, 2015, Yale sophomore Luchang Wang made a
Facebook post expressing her fear of facing university dismissal due to her
depression. Hours later, she jumped to her death. While devastating,
Wang’s story is not an anomaly. In a 15-month period between 2014 and
2015, six students took their lives at the University of
Pennsylvania. During the same, short window of time, MIT lost six
students to suicide, Tulane lost four, and similar clusters rippled across other
campuses coast-to-coast. These recent clusters of college student suicides
have relaunched a nationwide debate about mental health on campus, but
college officials and administrators have continued to enforce mandatory
leave policies or, alternatively, condition students’ continued enrollment on
mandatory treatment.

Despite good intentions, these practices to address student self-
endangerment overlook important law and policy issues, including the
scope of Article II of the Americans with Disabilities Act of 1990 and its
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revisions, substantive and procedural due process requirements applicable
to public institutions, and the perilous impacts of approaching psychiatric
withdrawals through a disciplinary framework. Additionally, decisions by
state and federal courts and the Office of Civil Rights of the Department of
Education have obscured the legal parameters within which colleges
enforce mandatory withdrawal policies. This Article proposes increasing
mandatory mental health screenings in order to decrease institutional use of
mandatory student removals. While few argue against the intent of
mandatory screening efforts to find, treat, and prevent mental health issues
on campus, many adamantly argue that large-scale screening cannot provide
a sufficient basis for preventing student self-harm. This Article integrates
constitutional, statutory, and case law with policy considerations to argue
that campus-wide mental health screening programs provide a cost-
effective solution that both decreases institutional risk and liability and
addresses mental health problems on campus before they develop into
chronic and severe illnesses that necessitate student removal.
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I. INTRODUCTION

In a fifteen-month period between 2014 and 2015, six students took
their lives at the University of Pennsylvania. During the same, short window
of time, Massachusetts Institute of Technology lost six students to suicide,
Tulane University lost four, and similar clusters rippled across other
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campuses coast-to-coast.! The recent clusters of college? student suicide
have launched a nationwide debate about mental health on campus,
heightening particular concern on how colleges respond to students in
mental crises, and especially those who may present a threat of harm to
themselves or others. While campus tragedies have prompted colleges to
review their procedural responses to students in mental distress,® there
remains a lack of consensus among institutions about what constitutes a
comprehensive approach.

College and university policies are a key component of a system-wide
approach to campus mental health.* Institutional leave and withdrawal
policies for students with mental health issues not only affect the student
withdrawing, but also shape campus environments by endorsing certain
beliefs about mental health and discouraging others.’ Of course, attributing
campus tragedies to policy alone would be a gross oversimplification and
would indicate a deep misunderstanding of mental illness, disabilities, and
disorders.® Enhancing campus resources and services, as well as changing
campus and cultural attitudes toward mental illness, are equally crucial
components to improving campus care. However, college and university
administrations can lead the movement by transforming the current leave
and withdrawal labyrinth exasperating student mental health into a support

' See, eg, Jake New, Suicide Clusters, INSIDE HIGHER ED (Feb. 12, 2015),

https://www.insidehighered.com/news/2015/02/12/several-students-commit-suicide-tulane-
appalachian-state (explaining that suicide is the second leading cause of death among college
students; suicide ideation is even more common, and that the numbers are staggering.) For
statistics regarding college students that have attempted suicide, created suicide plans, and/or
seriously considered suicide, see Suicide Among College and University Students in the United
States, SUICIDE PREVENTION RESOURCE CTR. 1 (May 2014), http://www.sprc.org/sites/
spre.org/files/library/SuicideAmongCollegeStudentsInUS. pdf.

2 “Colleges” and “universities” are used interchangeably in this article; the focus is on traditional
four-year colleges.

3 See Jose M. Pena & Gina M. Manguno-Mire, Scylla and Charybdis: Dual Roles and Undetected
Risks in Campus Mental Health Assessments, 41 J. AM. ACAD. PSYCHIATRY LAW 532, 532
(2013).

4 See generally 13 HARV. HEALTH POL. REV. (2012) (compilation of articles and notes discussing
student mental health); Gerald Stone & Jacqueline McMichael, Thinking About Mental Health
Policy in Universities and College Counseling Centers, 10 J. OF COL. PSYCHOTHERAPY 3 (1996);
Martha Anne Kitzrow, The Mental Health Needs of Today's College Students: Challenges and
Recommendations, 41 ). STUDENT AFF. RESEARCH & PRACTICE 167 (2003); Daniel Eisenberg et
al., Mental Health and Academic Success in College, 9 B.E. J. OF EC. ANALYSIS & PoL. 40 (2009).
5 See generally 13 HARV. HEALTH POL. REV. supra note 4; Stone & McMichael, supra note 4;
Kitzrow, supra note 4; Eisenberg et al., supra note 4.

¢ See generally 13 HARV. HEALTH POL. REV. supra note 4; Stone & McMichael, supra note 4;
Kitzrow, supra note 4; Eisenberg et al., supra note 4.



302 REVIEW OF LAW AND SOCIAL JUSTICE  [Vol. 25:3

system that, instead, alleviates it.’

II. LEGAL LANDMINES

Today there is a troubling absence of thoughtful, cohesive, and
pragmatic legislation, case law, and public policy surrounding when
universities can and cannot withdraw students for mental health reasons.
The laws that do exist are vague, and there are discrepancies among the law,
case dictum, federal agency decisions, and a handful of other pressures.
Mandatory withdrawal policies in particular must (1) navigate vague
disability law—including Section 504 of the Rehabilitation Act of 1973,
Title II of the Americans with Disabilities Act of 1990—and conflicting
OCR settlement resolutions and cases; (2) negotiate conflicting cases about
universities’ duties under tort law—including duties from special
relationships, universities’ duties as landowners, and duties of campus
police who render services to students; and (3) recognize constitutional
protections—including the First and Fourteenth Amendments. This Section
discusses these external influences on institutions’ mandatory withdrawal
policies, which present the biggest legal challenges facing university
administrators and legal actors trying to balance students’ health with
universities’ liabilities.

A. THE DOCTRINE OF IN LOCO PARENTIS

To understand current mental health policies and practices among
American colleges and universities, it is important to understand the
evolution of college liability for student actions. This section summarizes
the concerns, legal cases, and ethical issues that have influenced the
development of college and university legal liability over the last sixty
years.

America’s first colleges and universities were modeled after their
European counterparts; accordingly, they adopted many European ideals,
including the doctrine of in loco parentis (Latin for “in the place of a
parent”). ¥ The concept of in loco parentis deals with educational
institution’s authority and responsibility to serve as a parental figure for its

7 See generally 13 HARV. HEALTH POL. REV. supra note 4; Stone & McMichael, supra note 4;
Kitzrow, supra note 4; Eisenberg et al., supra note 4.

& Jason Huebinger, “Progression” Since Charles Whitman.: Student Mental Health Policies in the
21 Century, 34 J.C. & U.L. 695, 706 (2007-2008).
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students.” During the era of in loco parentis, universities would regulate
students’ lives and proceed with disciplinary actions against students
without concern for the students’ rights to due process. '

While the concept was initially attractive to American educational
institutions due to the lower average student age at the time, the influence
of in loco parentis diminished as colleges and universities evolved. '
Scholars until the end of the twentieth century recognized that the in loco
parentis era lasted until the 1960s, when courts began to recognize the
constitutional rights of students.'> Recent cases, however, have created an
environment that many scholars argue is reviving the role of in loco parentis
in higher education.'?

During the Civil Rights Movement in the late 1960s and early 1970s,
public universities’ authority over students declined as students’ demands
for autonomy increased.' In Goldberg v. Regents of the University of
California, the California Court of Appeals held that “the better
approach . . . recognizes that state universities should no longer stand in
loco parentis in relation to their students. Rather, attendance at publicly
financed institutions of higher education should be regarded as a benefit
somewhat analogous to that of public employment . . .”'> While the
Goldberg decision applied only to public universities, it marked a change
in courts’ mentalities regarding in loco parentis’ influence over university
regulations. '

The ratification of the Twenty-Sixth Amendment in 1972 and the
reduction of the voting age to eighteen particularly downplayed the role of
in loco parentis in student mental health policy.!” Student involvement in
college and university politics flourished, while the paternalistic influence
of university administrators significantly waned.'® By the early 1980s,

° Id.

0 .

Y Id. at 707.

2 Id.

13 See generally Robert D. Bickel & Peter F. Lake, The Emergence of New Paradigms in Student-
University Relations: From ‘In Loco Parentis’ to Bystander to Facilitator, 23 J. C. & U. L. 755
(1996-1997); Peter F. Lake, Still Waiting: The Slow Evolution of the Law in Light of the Ongoing
Student Suicide Crisis, 34 J. C. & U. L. 253 (2008); Phillip Lee, The Curious Life of In Loco
Parentis at American Universities, 8 HIGHER EDU. IN REV. 65 (2011).

14 See Bickel & Lake, supra note 13; see Lee, supra note 13.

15 Goldberg v. Regents of Univ. of Cal., 248 Cal. App. 2d 867, 876 —77 (1967).

16 See Bickel & Lake, supra note 13; see Lee, supra note 13.

'7 Huebinger, supra note 8, at 710.

8 Id.
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courts began to treat colleges and universities as bystanders to student
behavior.'” The key case of the era showcasing this new mentality was
Bradshaw v. Rawlings, which stated, “[w]hatever may have been [colleges’]
responsibility in an earlier era, the authoritarian role of today’s college
administrators has been notably diluted in recent decades . . . today students
vigorously claim the right to define and regulate their own lives.”?® As a
result, universities no longer play the role of a parent in the students’ lives.

However, recent trends governing student mental health leaves of
absence suggest that in loco parentis did not perish from student mental
health policies; rather, the doctrine’s influence may have simply changed
form as courts began to apply tort law and federal disability law to preclude
a paternalistic misuse of involuntary psychiatric removals.?!

B. TORT LIABILITY

In the late 1990s, courts began to widen the scope of colleges’ potential
liability for student behavior by various applications of tort law.?? OQutside
of the scope of student mental health, courts have increasingly adopted a
totality of the circumstances analysis that focuses on a voluntary assumption
of a duty of care.? For example, the courts in Coghlan v. Beta Theta Pi
Fraternin®* and Knoll v. Board of Regents of the University of Nebraska,?
two exemplar cases in the early duty era, found that a duty of care arose
under the facts of each case, without affirmatively fixing a permanent duty
owed by institutions to their students.?

19 Absent from Part I is a discussion of Tarasoff v. Regents of Univ. of Cal., 17 Cal. 3d 425
(1976). While Tarasoff created an enormous ripple in the mental health community, the Supreme
Court’s holding on a psychotherapist’s duty to protect patients and potential victims pivoted on
the issue of patient privacy, which is—for the most part—beyond the scope of this background
section. For a discussion of how the struggle to balance student privacy with public safety has
shaped disclosure policies, see Elizabeth J. Lilley & Kenneth R. Kaufman, Suicide and Violence
in US Colleges: Legal and Clinical Perspectives, 46 LEGAL & FORENSIC MEDICINE, 773, 773-95
(2013).

20 Bradshaw v. Rawlings, 612 F.2d 135, 138 —40 (3d Cir. 1979).

2l See Bickel & Lake, supra note 13; see Lee, supra note 13.

22 See Theodore C. Stamatakos, The Doctrine of In Loco Parentis, Tort Liability and the Student-
College Relationship, 65 IND. L. J. 471 (1999).

23 Seeid.
24 See generally Coghlan v. Beta Theta Pi Fraternity, 987 P.2d 300, 314 (Idaho 1999).
25 See Knoll v. Bd. of Regents of the Univ. of Neb., 601 N.W.2d 757, 765 (Neb. 1999).

2 See also Furek v. Univ. of Del., 594 A.2d 506, 519-20 (Del. 1991) (holding that a university-
student relationship alone does not impose a duty of care on the university, but the university
cannot abandon its “residual duty of control” when it has direct knowledge of or involvement in
“dangerous practices of its students™); Delta Tau Delta v. Johnson, 712 N.E.2d 968, 973~74 (Ind.
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In Coghlan, University of Idaho student Rejena Coghlan sued the
school for injuries she sustained when she fell off her sorority house’s third-
floor fire escape after becoming intoxicated at a local fratemity party.?’
Coghlan argued that the university was liable because, under the special
relationship doctrine, it had a duty to protect her from risks associated with
her own intoxication.”® While the court rejected that claim, it ruled that the
university had assumed a duty of care through its actions: two university
employees were present at the fraternity party, and it should have known
that underage students were being served alcohol.?

In Knoll, University of Nebraska student Jeffrey Knoll was abducted
by his peers from his on-campus dormitory and taken to a fraternity house
off campus.3® While the university did not own the fraternity house,
university policy regulated any conduct occurring inside of it.3! At the
fraternity house, Knoll was forced to consume alcohol and was handcuffed
to various objects, managing to escape only to fall through a window and
suffer serious injuries.>? Knoll sued the university, arguing that it had a duty
to protect him because the abduction, which occurred on university
property, was foreseeable, and the university should have known that the
fraternity house was hazing students in violation of university rules.>* The
court held that the relationship between a university and a student did not in
and of itself create a special duty of care® and that, while foreseeability
alone was not dispositive, a duty of care arose under a totality of the
circumstances test because the initial event triggering the injury occurred
on university property.*®

In Coghlan and Knoll, cases involving student intoxication, the courts
utilized more fact-intensive tests than they have in cases regarding students
with mental illness. Courts in cases relating to mental health issues have
relied on more absolute standards, such as the inflexible “direct threat”

1999) (holding that a fraternity owed a duty of care to a student that had been raped at one of its
parties because the fraternity had previously been made aware of the frequency of college rape
but had ignored the warning signs).

¥ Coghlan, 987 P.2d at 305.
2 Id at313.

Y Id at312.

0 Knoll, 601 N.W.2d at 760.
3 id at 761.

2 Id. at 760,

B 1d at 761,

3 See id. at 762.

3 Id. at 765.
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standard detailed below.3¢ Consequently, judicial decisions in mental
health-related cases are more favorable to universities than to student-
plaintiffs.>’

Mental health-related litigation between students and universities is
relatively rare; in most instances, such cases are dismissed before reaching
trial or are decided by administrative agencies rather than judicial courts.>®
Nevertheless, the few cases involving mental health issues on college
campuses that have reached the bench and thus provide at least persuasive
authority, typically involve student suicide.*® However, since 2000, courts
have offered different directives regarding a school’s duty to prevent
student suicide.** Some courts, like that in Jain v. State, have supported an
institutional hands-off approach to self-harming students, even when the
college offered, and even encouraged, that the student use mental health
services. ' On the other hand, other courts have held that college
administrators may owe a duty of care to students at risk of committing
suicide.*?

The leading rule regarding suicide liability was established in 2000 by
the Iowa Supreme Court in Jain v. State of lowa.® The family of University
of Iowa student, Sanjay Jain, claimed a special relationship existed between
the University and Jain under the Restatement (Second) of Torts, Section
323, and that the University’s failure to notify the family of Jain’s suicide
attempts prevented access to care.* The court held that the University of
Iowa had not affirmatively undertaken a duty to warn, even though
university officials failed to follow a university policy of notifying parents

36 See Daryl J. Lapp, The Duty Paradox: Getting It Right After a Decade of Litigation Involving
the Risk of Student Suicide, 17 WASH. & LEEJ. CIV. RTS. & SOC. JUST. 29, 48 (2010).

37 See id. at 33.

38 See id. at 36-37.

¥ See id.

40 See id. at 37-40.

4! Jainv. State, 617 N.W.2d 293, 295 (lowa 2000).

42 Lapp, supra note 36, at 40; see also Schieszler v. Ferrum College, 236 F. Supp. 2d 602 (W.D.
Va. 2002); see also Shin v. Mass. Inst. of Tech., 19 Mass. L. Rep. 570, *13 (2005).

43 Jain, 617 N.W.2d at 300. In Jain, a student struggled with his personal life and academic
performance in his first semester at the University of lowa, and one night admitted to resident
assistants (“RAs”) that he was suicidal. /d. at 295. An RA encouraged the student to seek help
from the university’s counseling service, discussed the incident with her supervisor, and requested
the supervisor’s permission to notify the student’s parents. /d. at 295-96. However, the University
had a policy calling for privacy in its relationship with its adult students, so the request was denied.
Id. A short time later, the student committed suicide. /d. at 296.

4 Id. at297-98.
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of students’ self-harming behavior.® The university’s knowledge of the
student’s mental condition was not enough to create a special relationship
giving rise to an affirmative duty of care because the university’s actions,
or lack thereof, did not make matters worse for Sanjay.*

Two years later, in Schieszler v. Ferrum College, the U.S. District
Court took a less tolerant view of institutional responsibility.*’ Michael
Frentzel was a freshman at Ferrum College when university officials
required him to complete anger management counseling following a series
of disciplinary problems during his first semester.*® Shortly after Frentzel
completed the counseling, campus police responded to an altercation
between Frentzel and his girlfriend, finding Frentzel covered in self-
inflicted bruises and exhibiting suicidal behavior.*> Campus police and a
resident assistant were also subsequently shown notes that Frentzel wrote
to his girlfriend indicating his suicidal plans, but they took no action.>
Three days after the initial altercation, Frentzel hung himself.>! As a result,
his aunt sued Ferrum College, the dean of student affairs, and the resident
assistant for wrongful death.*

A similar standard was applied in what is widely considered the present
era’s other benchmark case, Shin v. Massachusetts Institute of Technology.
In a summary judgment ruling, the Massachusetts Superior Court concluded
that Massachusetts Institute of Technology (“MIT”) administrators owed a
duty of care to student and suicide victim Elizabeth Shin.>* Shin began to
suffer from psychiatric problems as early as February 1999, when she
overdosed on Tylenol with codeine and was sent to the hospital for a one-
week stay. > She was later diagnosed with “adjustment disorder.” %
Months later, in October 1999, Shin was sent to MIT’s Mental Health center
after she cut herself and informed a teaching assistant of her suicidal

45 Id. at 299-300. Although not cited in Jain, Bogust v. Iverson, 102 N.W.2d 228,233 (Wis. 1960)
is the only other appellate decision to address the issue. In Bogust, the Supreme Court of
Wisconsin similarly held that a counseling dean who had terminated his counseling relationship
with a student had no duty to prevent the student’s suicide. /d. at 300.

46 Jain, 617 N.W.2d at 300.

47 See Schieszler v. Ferrum College, 236 F. Supp. 2d 602 (W.D. Va. 2002).
48 Id at 605.

“ Id

50 Id

S d

2 d.

33 Shin v. Mass. Inst. of Tech., 19 Mass. L. Rep. 570, *13 (2005).

3 Id. at *2.

55 Id. at *4,
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thoughts.>® Finally, on April 10, 2000, MIT’s mental health center was
informed of, but chose to not respond to, Shin’s new suicidal thoughts.®’
Later that night, Shin set herself on fire and burned to death.®

Shin’s parents filed a wrongful death suit against MIT and several
university employees, arguing that MIT’s mental health center had not
taken their daughter’s depression seriously.”® In 2005, the superior court of
Massachusetts dismissed all claims against MIT, but, in analyzing claims
against university administrators, cited Schieszler’s “imminent probability”
standard and focused on the history between Shin and the university:

“In the instant case, [administrators] were well aware of Elizabeth’s
mental problems at MIT from at least February 1999 [. . .] The plaintiffs
have provided sufficient evidence that [the administrators] could
reasonably foresee that Elizabeth would hurt herself without proper
supervision. Accordingly, there was a ‘special relationship’ [. . .] imposin%
a duty [. . .] to exercise reasonable care to protect Elizabeth from harm.”®

However, both Schieszler and Shin settled and, thus, offer only
persuasive authority on liability. Nonetheless, the two cases suggest a trend
toward a foreseeability standard in college and university liability for
student mental health cases.®' Shin and Schieszler are also often cited as the
two cases driving school administrators’ fears of legal liability. A
foreseeability standard does not incentivize colleges and universities to
promote mental healthcare resources to its students; rather, it encourages
colleges and universities to overreact to risks of student self-harm. ¢
However, in neither case did the court require the school to predict which
students were suicidal and timely intervene.%® As a result of these cases,
colleges and universities face a greater risk of liability for ignoring or
mishandling known suicide attempts or threats.*

Not long after the Massachusetts court decided Shin, a Pennsylvania
trial court dismissed a negligence claims against two college administrators
in a case concerning the suicide of Chuck Mahoney, a Allegheny College

3 Id. at *5.

5T Id. at *11 -12.
% Id at*14.

¥ Id. at 15-16.
€0 Id. at 36-38.
61 Ann MacLean Massie, Suicide on Campus: The Appropriate Legal Responsibility of College
Personnel, 91 MARQ. L. REV. 625, 645 (2008).

62 See id.

6 Seeid,

% Seeid.
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student.®* In Mahoney v. Allegheny College, the student’s parents argued
that the college breached its duty of care to prevent their son’s suicide and
failed to mandate a leave of absence for health reasons.®® Two weeks prior
to his suicide, the deans of students learned that he was seeking a counselor
for depression.®’ On the day of Mahoney’s suicide, the university counselor
discussed with the deans whether they should enforce mandatory
withdrawal, but decided that Mahoney did not meet the criteria for either
policy.®® Moreover, the counselor advised the deans that involuntarily
removing Mahoney for his mental state would be more harmful than helpful
to him.*

Unlike in Schnieszler or Shin, the deans had no independent basis for
placing him on a leave of absence.” The court criticized the holding in Shin
as steeped in “hindsight” and reasoned that the college administrators had
no affirmative duty of care to prevent student Mahoney’s death because,
while Mahoney was being treated for severe depression, his immediate risk
of suicide was not known to the administrators.”’ Moreover, not only did
the college administrators not have a legal responsibility to prevent
Mahoney’s suicide, but “concomitant to the evolving legal standards for a
‘duty of care’ to prevent suicide are the legal issues and risks associated
with violations of the therapist-patient privilege, student right of privacy
and the impact of ‘mandatory medial withdrawal policies regarding civil
rights of students with mental disability.””?> Perhaps most notably, the end
of the court’s decision resounded with a call to post-secondary institutions
to focus on their “more realistic duty to make strides toward prevention.””
The court’s words emphasize that its decision was not an invitation for
institutions to avoid action; rather, it was an entreaty for the university to
shift its concerns about “ill-defined” duties and liabilities to a focus on
doing “all that it can” for students’ mental health before the point of crisis.”

6 Id.
% Mahoney v. Allegheny Coll., No. AD 892-2003, at *2 (Ct. Com, PI. of Crawford County, Pa.
Civ. Div. Dec. 22, 2005).

7 Id. at *11-12.

B Id at *13.

69 Id

® Id. at ¥23.

" d

2 |d. at *20; see also Lapp, supra note 36, at 49-50.
3 Mahoney, No. AD 892-2003, at *25.

74 Id
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C. FEDERAL DISABILITY LAW

Mental health policymaking at colleges and universities is also
shaped by legal obligations under federal disability law, particularly Section
504 of the Rehabilitation Act of 1973 (“Section 504”") and Title II and Title
III of the Americans with Disabilities Act (“ADA”), which govern how
colleges may act to suspend, or place on leave or withdrawal, a student on
the basis of a disability.” Section 504 addresses discrimination against
individuals with disabilities, and thus governs “direct threat” issues.”® The
ADA governs issues of “reasonable accommodations,” with public colleges
covered under Title II and private colleges covered under Title IIL. 7
However, courts apply the same analysis for disability discrimination
claims brought under either law.”® Moreover, both laws are enforced by the
Department of Education’s Office of Civil Rights (“OCR”), under authority
delegated by the Department of Justice (“DOJ).”

The requirements of Section 504 and the ADA, including what is
required of students with mental disorders and what is required by their
colleges, are effectively identical.®® To “qualify” for protection from
disability discrimination, a student must provide documentation of a
recognized disability that “substantially limits” one or more “major life
activity”’; colleges are not required to provide reasonable accommodations
to students who have not disclosed their disability.®' With or without
accommodation, the student is also expected to perform the essential
functions of completing the academic program in which she is enrolled,
including complying with the college’s code of conduct or honor code.®?
Both Section 504 and the ADA require universities to provide reasonable
accommodations and make reasonable adjustments to academic and student
policies for students who are so qualified unless the student provides a

75 Amir v. St. Louis Univ., 184 F.3d 1017, 1023 (8th Cir. 1999).
7 29 U.S.C. § 701 et seq. (2014).

7 Barbara A. Lee & Gail E. Abbey, College and University Students with Mental Disabilities:
Legal and Policy Issues, 34 J. C. & U. L. 349 (2008).

8 Bonnie Poitras Tucker, Application of the Americans with Disabilities Act (ADA) and Section
504 to Colleges and Universities: An Overview and Discussion of Special Issues Relating to
Students, 23 J. C. & U. L. 1 (1996).

? Id. at2.

80§ 504 of the Rehabilitation Act of 1973, 87 Stat. 394, as amended, 29 U.S.C. 794 (1976 ed.,
Supp. II); Americans with Disabilities Act of 1990, 28 C.F.R. Parts 35-36.

81 See 29 U.S.C. § 706(8)(A), (B) (1995); 42 U.S.C. § 12102(2) (1988 & Supp. 1993).

82 See Cmty. Coll. v. Davis, 442 U.S. 397 (1979); El Kouni v. Trustees of Boston Univ., 169 F.
Supp. 2d 1 (D. Mass. 2001).
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“direct threat.”®

For years, OCR provided well-recognized and understood
regulations by which colleges determined a student to be a “direct threat”:
college officials were permitted to send home, involuntarily if necessary,
students who posed a “direct threat” to the health or safety of themselves or
others. ® Then, in September 2010, the DOJ issued revisions that
fundamentally changed the “direct threat” framework by no longer
specifically addressing colleges’ options for self-harming students. %
Under the revised law, the “direct threat” definition applied only to students
who presented “a significant risk to the health or safety of others that cannot
be eliminated by a modification of policies, practices, or procedures, or by
the provision of auxiliary aids or services .. .”*® In the last six years, neither
OCR nor the DOJ have offered formal instructions to colleges on how to
respond, without violating federal disability laws, to students who are at risk
of self-harm, but who do not pose an imminent threat to others.®’
Consequently, colleges have been making case-by-case decisions while
using OCR’s resolution agreements as guidance.® However, it was not
long until the significance of the definitional shift grabbed the attention of
college officials—the first OCR resolution agreement under the revised
regulations occurred later that year in a case brought under Section 504
against Spring Arbor University.%

In 2010, OCR investigated a complaint of disability discrimination
against a Spring Arbor University student under Section 504 of the
Rehabilitation Act of 1973.° In his admission materials, the student

8 § 504 of the Rehabilitation Act of 1973, 29 USCS § 794; Nondiscrimination on the Basis of
Disability in State and Local Government Services, 28 C.F.R. § 35.104 (2010).

84 75 Fed. Reg. 56164 (Sept. 15, 2010); 75 Fed. Reg. 56180 (Sept. 15, 2010).

85 Paul G. Lannon, Jr., Direct Threat and Caring for Students at Risk for Self-harm: Where We
Stand Now, CATHOLIC UNIV. OF AM. (Sep. 3, 2014), http://counsel.cua.edw/fedlaw/nacuanote-
student-self-harm.cfm.

8 Nondiscrimination on the Basis of Disability in State and Local Government Services, 28
C.F.R. § 35.104 (2010); see also Paul Lannon & Elizabeth Sanghavi, New Title /I Regulations
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disclosed information about his anxiety and depression.’’ However, after
enrollment he did not identify himself as a disabled student nor did he
request accommodations. *> The following summer, the student was
diagnosed as bipolar.”> When he returned to school for the next term, he
engaged in cutting, uncontrolled crying, and persistently discussed his
problems with his peers.** Regardless, he remained in good standing.®®

However, as a result of his behavior on campus, university officials
met with the student and required him to enter into a behavior contract as a
condition of continued enrollment.*® The proposed contract, or “Section
504 plan,” imposed seven obligations: (1) attend mandatory therapy; (2)
provide written confirmation of attendance from a therapist; (3) provide a
release permitting the Director of the Health Center to discuss his case with
his therapist; (4) comply with his therapist’s treatment plan; (5) maintain
composure during class; (6) avoid stressful social situations that might
trigger a crisis; and (7) contact university officials when in a crisis
situation. ” Rather than submit to the behavior contract, the student
“voluntarily” withdrew.”® When he was subsequently denied readmission,
the student filed his complaint with OCR.*

OCR found that, although the student’s withdrawal was voluntary, the
imposed behavioral contract and its mental health treatment elements
indicated that the school regarded the student as having a disability.'®
Furthermore, the university discriminated against the student based on his
disability when they imposed readmission requirements that were not
required of other students seeking readmission.'”" OCR also challenged the
university’s claim that the behavior contract was imposed to ensure the
student’s success upon readmission, labeling the contract instead as a
pretext for disability discrimination.'” Lastly, OCR stated that a college or
university may remove, or deny readmission to, a student with a disability
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if it applied a direct threat-to-others analysis; Spring Arbor had only stated
it believed the student was a threat to himself, but not to others.'%?

OCR’s decision against Spring Arbor suggests that, in lieu of the
formerly applicable direct threat-to-self-analysis, a “disparate treatment”
and “individuated assessment” analysis now applies. The new inquiry
requires courts to answer the following question: is the college applying the
same standard to similarly situated students with respect to behavior,
withdrawal, and readmission?'® If not, is the unequal treatment the result
of an individualized assessment of particular risk factors other than the
student’s disability? '® However, Spring Arbor fell short of providing
guidance on what terms a college may validly impose as a condition for
involuntary withdrawal or readmission, providing only that “institutions
cannot require that a student’s disability related behavior no longer occur,
unless that behavior creates a direct threat that cannot be eliminated through
reasonable modifications.”'% At best, Spring Arbor merely confirmed that
the revised regulations have limited the ability of colleges to remove a
student from campus who is a danger only to herself, not to others.

With no “practical and clear guidance”'®” from OCR about the revised
federal disability regulations’ implications,'%® colleges have no guarantees
for how they can use mandatory leaves to safeguard students and still avoid
disability claims.'® In September 2014, the National Association of
College and University Attorneys (NACUA) proposed a series of best
practices, based on the few self-harm cases OCR had investigated since
March 2011’s regulatory change.''® Among other guidelines, NACUA
stated that colleges may “resort to involuntary removal in emergency or
direct threat situations,” noting that OCR had not yet faulted a college for
removing a student whom the college showed a good faith belief that a
student was in need of immediate medical care or where a reasonable threat
assessment determined that there was a significant risk of serious harm that
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could not be adequately managed.!"' However, an additional, and more
definite, principle appears discernable from recent decisions not included in
NACUA’s review, such as a resolution with Western Michigan University:
colleges should not remove students at risk of self-harm except for
emergency situations, but they must first “correctly” differentiate a “true”
emergency from an extremely increased risk.!!?

In February 2013, a Western Michigan University student suffering
from general anxiety and depression filed a complaint with OCR, alleging
Title II and Section 504 violations after he was involuntarily withdrawn
following his hospitalization for suicidal tendencies.'”> The student had
been disciplined for violating the university’s student conduct code, and his
appeal of that discipline was denied a few months later.''* Campus police,
based on concerns of his peers, entered his residence hall while he was out
and found a document titled “Last Will and Testament” and pill bottles.!!
They found and spoke with the student, who told the officers he was fine.
However, the following day, the local sheriff arrested the student and
involuntarily committed him to a psychiatric hospital.!'® While he was
hospitalized, the university involuntarily withdrew the student pursuant to
its student code procedures for assisting students with serious mental health
concerns.!!” Although the student was discharged, the university waited to
readmit until after his private physician, who was out-of-state at the time,
provided a letter reccommending that he be allowed to return to classes.!'®

The student ultimately won his appeal to return to campus and the
university entered into a resolution agreement with OCR.'" Tragically,
less than a month later (several months after his return to campus), the
student committed suicide.'”® However, the resolution agreement did not
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state whether a college has the authority remove a fully suicidal student; the
resolution simply stated that colleges must ensure their policies do not treat
students with mental health impairments differently than non-disabled
students. '?' In light of the circumstances surrounding the Western
Michigan University student’s removal, which suggested the student was
suicidal, the outcome of the case can easily leave colleges wondering
whether involuntary removal is now a per se violation of federal disability
law.'?2
OCR’s most recent decision suggests that the revised federal
regulations also remove the popular safe harbor of “conditioned” removals
or return. In R.W. v. Board of Regents of the University System of Georgia,
a Georgia State University (“GSU”) student alleged the college
discriminated against him because of his mental illness when they removed
him from campus housing and set conditional terms for return.'?* In 2013,
R.W. visited the student clinic seeking medical testing.'?* During the visit
R.W. voluntarily disclosed that he was schizophrenic, and he was
immediately ordered to the student counseling center, where he was
interrogated about his diagnosis.'”* When he left the center after being told
he was free to do so, he was taken into police custody and subjected to an
involuntary psychological examination, which found him to be “calm” and
“cooperative.”'?® The following day he was called to the dean’s office and
told he would be banned him from his dormitory unless he gave the
university access to his medical records and undergo a “mandated risk
assessment.”'?’” Despite R.W.’s cooperation, a month later the dean sent
R.W. a letter reccommending withdrawal for the remainder of the term.'?®
During the summary judgment hearing, GSU would not point to which
specific behaviors deemed R.W. to be a threat.'” The judge found that the
Dean’s letter indicated that the conditions were imposed because of his
diagnosis and not because he was actually a threat.'’® The judge also
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pointed out the state’s incensistency in arguing that R.W. posed such a
significant threat that he had to be immediately removed from campus
housing, yet was allowed to continue attending classes."”! In its final order,
the court ruled that GSU intentionally discriminated against R.W. due to his
disability, without evidence that he posed a threat to campus safety, in
violation of the ADA and Rehabilitation Act.’* The order sets precedent
as to the minimum circumstances under which a school may or may not
mandate a student to undergo psychiatric examination.

D. CONSTITUTIONAL CONSIDERATIONS

In addition to potential violations with federal disability laws, public
universities conditioning continued enrollment on mandated assessment
and treatment may also violate students’ constitutional rights. Educators and
students have criticized the overbroad, vague, and confusing standards for
student conduct. The principle that students are subject to arbitrary
dismissals based on regulations that fail to precisely state what is, or is not,
acceptable behavior triggers First Amendment issues.

The First Amendment, in part, protects freedom of expression. Most
psychiatric withdrawal policies are not designed to restrict students’
freedom of expression; however, overbroad policies potentially restrict
expression if university administrators associate mental disorders with the
expression of unpopular social or political views. One of the most
dangerous misapplications of a policy may be to withdraw “eccentric”
students who have not engaged in any behavior dangerous to themselves or
others, nor behavior that disrupts normal university activities.'>? Scholar
Gary Pavela argues that, by relying on broadly written psychiatric policies,
university officials are able to readily remove students in order to assure
their needs are met by “therapy” elsewhere.!3*

Courts have generally been unwilling to tolerate the type of abuse
feared by Pavela. For example, in Shamloo v. Mississippi State Board of
Trustees, the court held that “the regulation must not be designed so that
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